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 am excited to present the December 2016 volume of the Hybrid Quarterly to our esteemed clients and readers. This volume features Ithree articles on very topical and contemporary issues in Labour and 
Employment Law, Immigration, Taxation and Telecommunications Law.

With the signing into law of the Immigration Act, 2015, managing 
expatriates at the workplace is becoming increasingly very complex and 
challenging. The new Act, which seeks to establish a more efficient and 
appropriate legal framework for cross border labour migration 
management, also imposes additional responsibilities, including criminal 
liabilities on both the employers of expatriates and their managers. The 
first article attempts an overview of the Immigration Act 2015  and its 
implications for expatriate employment in Nigeria.

The Communication Service Tax Bill 2016, currently pending at the 
National Assembly, is one of the major business issues of 2016. A very 
controversial Bill, the CST seeks to impose a 9% tax on users of electronic 
communication services. The taxable services under the Bill include 
Voice calls, SMS, MMS and Data Usage from telecommunication and 
internet service providers including Pay Per View TV stations.

The third paper attempts an overview of the National Industrial Court of 
Nigeria ADR Centre and the prospects of labour and employment 
arbitration in Nigeria. A very useful piece, the work analyses the 
jurisdictional and operational framework of the NICN ADR Centre.

And as we look forward to entering the year 2017, I wish you all a merry 
xmas and a prosperous new year in advance.

Thank you.
Bimbo Atilola
Managing Partner

From the 

Managing

Partner’s Desk



w w w . h y b r i d s o l i c i t o r s . c o m 03

1. Introduction
With the signing into law of the Immigration Act, 
2015, managing expatriates at the workplace is 
becoming increasingly very complex and 
challenging. The new Act, which seeks to establish 
a more efficient and appropriate legal framework 
for cross border labour migration, imposes 
additional responsibilities on both the employers 
of expatriates and their managers. This work 
attempts an appraisal of the Act, especially as it 
affects expatriates and their employers.

2. Immigration Act,  2015 and Expatriate 
Employment

EXPATRIATEEMPLOYMENTAND IMMIGRATIONACT, 2015

Employers of expatriates must urgently review their internal immigration policy to ensure strict compliance with the regime of the Act. Non-compliance is at the peril of the host company as this may result to payment of punitive fines, or even compulsory winding up in extreme cases. Officers of the erring companies responsible for expatriate matters may also be liable to pay fine or sentenced to terms of imprisonment.

The key provisions of the 
Act relating to expatriate 
employment include the 
following:
i. Codification of the 

h o s t  c o m p a n y  
I m m i g r a t i o n  
Responsibility.
The Act now requires 

host companies or employers of expatriates to 
p r o v i d e  e v i d e n c e  o f  i m m i g r a t i o n  
responsibility or any other security for their 
expatriate employees as a condition 
precedent to issuance of work and residence 
permits. While the expression “any other 
security” is not defined in the Act, it appears 
the security contemplated by the Act will 
include bonds.

ii The Comptroller General of Immigration (CGI) 
now has the power to approve and issue 
Temporary Work Permits.

iii. Corporate and Individual criminal liabilities
The Act also creates corporate and individual 
criminal liabilities for immigration infractions. 
This means that host companies and their 
o f f i c e r s  r e s p o n s i b l e  f o r  
expatriate/immigration matters may now be 

held criminally liable for various immigration 
infractions including failure to renew work 
permits or expatriate quotas within the 
stipulated time or failure to file expatriate 
monthly returns. Sanctions upon conviction 
include payment of fines and varying terms of 
imprisonment. 

iv. Expatriates seeking to change employment 
within Nigeria must obtain prior approval from 
the CGI.

v. Expatriates' criminal liability for alteration of 
travel documents.

vi. Powers of Immigration officers to arrest and 
detain.

The Act gives immigration 
officers the power to arrest 
and detain upon reasonable 
suspicion of commission of 
immigration offences.

3. A c t i o n  p l a n  f o r  H o s t  
Companies

Employers of expatriates must urgently review 
their internal immigration policy to ensure strict 
compliance with the regime of the Act. Non-
compliance is at the peril of the host company as 
this may result to payment of punitive fines, or 
even compulsory winding up in extreme cases. 
Officers of the erring companies responsible for 
expatriate matters may also be liable to pay fine or 
sentenced to terms of imprisonment.

And as regards the powers of immigration officers 
to arrest and detain, it is not clear whether the 
officers will only invoke these powers in cases of 
severe infractions or same will be frequently 
invoked to enforce compliance. It is certainly no 
longer business as usual, thus staying in full 
compliance with the regime of the new 
Immigration Act has become more important than 
ever.
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1.0 Introduction
The propriety or otherwise of the 
Communication Service Tax Bill 2016 
(hereinafter “CST Bill” or “the Bill”) 
currently pending before the National 
Assembly has been a subject of debate in 
the Nigerian business circle for sometime 
now. The CST Bill seeks to impose tax on 
users of electronic communication 
services. The taxable services under the Bill 
include Voice calls, SMS, MMS and Data 
Usage from telecommunication and 
internet service providers as well as Pay Per 
View TV stations.
This work attempts an overview of the CST 
Bill including its implications for consumers 
rights and the development of the Nigerian 
telecommunication and information 
technology industry.

2.0 Persons Liable to pay the Tax
The tax is payable  along with the electronic 
communication service charge payable to 
the Service provider by the user of the 
service. The tax is due and payable whether 
or not the supplier of the service is 
authorised to do so. This implies that an 
unlicensed Service provider is also liable to 
pay the tax on its illegal business and 
services. This is aggressive revenue 
generation taken rather too far. The various 
Service providers are the collecting agents 
for the tax authority.

3.0 Rate of the Tax and Time for Payment
The applicable rate is 9% of the charge for 
the use of the communication service. The 
Service providers are required to file tax 
returns to account for the tax.   The returns 
and the tax due in the accounting period to 

THE COMMUNICATION SERVICE 
TAX BILL 2016: NOT SO MUCH 
ABOUT THE TAX, BUT THE RATE 
AND THE PENALTIES

which the tax returns relates shall be 
submitted and paid to the Federal Inland 
Revenue Service (FIRS) not later than the 
last  working day of  the month 
immediately after the month to which the 
return and the payment relates.

4.0 Penalties for Default
The Bill imposes penalties for default or 
failure to remit the taxes as at when due. 
The penalties ranges from N50,000 and a 
further penalty of N10,000 for each day 
the return is not filed in addition to a 
monthly interest of 150%. The tax 
penalties and interest  due under the Bill 
may be recovered as a debt by the FIRS.

5.0 Tax Monitoring Mechanisms
The Bill also provides for a framework to 
monitor and safeguard the tax revenue. 
The Minister and the FIRS may request 
any person in writing to provide security 
that the FIRS considers adequate for the 
protection of the tax revenue. The 
Minister and the FIRS shall also appoint 
agent who will establish both electronic 
and physical monitoring mechanisms to 
monitor all necessary information for the 
purpose of accurate computation of taxes 
due to the tax authority. A Service 
provider who refuses to provide access to 
its network will be liable to pay a penalty 
of 5% of its Annual gross revenue, and if 
the situation persists after 90 days, the 
NCC may revoke the operating licence of 
the Service provider.

6.0 Objections to Monitoring Mechanisms
A Service provider who has an objection 
to a request for the introduction of an 
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equipment or software to its network shall 
within 7 days of request, report with 
reasons to the FIRS, the Ministry of 
Communication and the NCC. If after 14 
days, the issue is not resolved, the Service 
provider may apply to the High Court for a 
determination. If the High Court upholds 
the request, the Service provider will be 
deemed as having refused to provide 
access to its network and is liable to pay a 
penalty of 5% of the Annual gross revenue 
of the last audited Financial Statement and 
if the penalty is not paid after 90 days, the 
NCC may revoke the operating licence of 
that Service provider. This provision, is 
perhaps, the most oppressive and 
obnoxious provisions of the Bill in that the 
provision seeks to “harass” the Service 
providers to compulsory submission to the 
whims and caprices of the Minister and the 
FIRS. The penalties 
payable under the 
Bil l  is  also too 
exo r b i t a n t  a n d  
same smacks of 
sheer regulatory 
oppression. It is 
also curious to note 
that while the Bill 
imposes severe penalties against the 
Service providers where the High Court 
upholds the use of the intended monitoring 
mechanisms on its network, the Bill is silent 
on what happens if such application is 
turned down by the Court. This is a double 
standard. The right of the NCC to revoke the 
operating licences of the Service providers 
for failure or inability to pay the various 
penalties should also be a source of serious 
concerns to the Service providers. The Bill is 
also silent on the right of appeal against the 
decision of the High Court upholding the 
use  of  the  intended moni tor ing  
mechanisms. Whatever is the intention of 
the drafters of the Bill in this regard, an 
express provision for a right of appeal to 
the Court of Appeal  against the 
determination of the High Court may be 

superfluous as appeal will always lie to 
the Court of Appeal against the decisions 
of the High Court except where the 
Constitution (High Court is a creation of 
the Constitution) itself  provides 
otherwise.

7.0 CST Bill and Implications For Consumers 
Right to Privacy
T h e  m o n i t o r i n g  m e c h a n i s m s  

contemplated by the Bill have serious 
implications for the Service users 
constitutional right to privacy. Section 37 of 
the 1999 Constitution guarantees the 
privacy of  c it izens,  their  homes,  
correspondence, telephone conversations 
and telegraphic communications. The 
monitoring exercise including the devices 
may compromise the Service users privacy 
a n d  c o n f i d e n t i a l i t y  o f  t h e i r  

communications. The 
u s e  o f  p r i v a t e  
c o n s u l t a n t s  a s  
monitoring agents 
increases the chance 
of network abuse.

8.0 Double Taxation 
and Implications 

for the Development of Nigerian IT & 
Telecommunications Sector.
The taxable services under the Bill are 
currently been taxed under the Value 
Added Tax, hence double taxation. The 
Nigerian Information Technology and 
Telecommunication industry is already 
bedevilled with multiple species of taxes 
and levies including the IT tax on profits 
and the Annual operating levy. The CST 
can only make matters worse. The Bill also 
has serious implications for the growth 
and development of the Nigerian IT and 
Telecommunication industry in that same 
is a disincentive to foreign investment in 
this fast growing sector.

The monitoring mechanisms contemplated by 

the Bill have serious implications for the Service 

users constitutional right to privacy. Section 37 of 

the 1999 Constitution guarantees the privacy of 

citizens, their homes, correspondence, telephone 

conversations and telegraphic communications. 

The monitoring exercise including the devices 

may compromise the Service users privacy and 

confidentiality of their communications.
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1. Introduction
Labour and Employment occupy a prominent 
position in the economy of every nation. 
Employment relationships involve stakeholders 
with divergent interests and which invariably 
lead to conflicts.  Employer-employee 
relationships involve two parties with 
diametrically opposed interest. Nigeria 
industrial climate has not been free from 
incessant industrial actions and its attendant 
disruptive consequences. And disputes, unlike 
wine, do not improve by aging. Labour and 
employment disputes in particular, have 
negative effects on the economy of any nation. 
Once such disputes arise and culminate in 
strikes, the economy suffers. Litigation, which is 
commonly adopted in the resolution of disputes 
generally, has proven to be largely ineffective 
especially in the realm of labour and 
employment related disputes. The peculiar 
nature of labour and employment and its 
centrality to the nation's economy must have 
informed the establishment of the NICN ADR 
Centre. This piece attempts a brief overview of 
the jurisdiction of the NICN ADR Centre 
including the prospects of labour and 
employment arbitration in Nigeria.

The Constitution of the Federal Republic of 
Nigeria (Third Alteration) Act, 2010 (hereinafter 
“Act” or “Alteration Act”) is a watershed in the 
history of the National Industrial Court of 
Nigeria (NICN) in that the Act ushered in a 
number of radical innovations on the structure, 
powers and jurisdiction of the Court. One of 
such innovative provisions of the Alteration Act 
is section 254 (c) (3) which provides that the 
NICN may establish an ADR Centre within its 
jurisdiction. Although, Alternative Dispute 

Resolution mechanisms are not new to our 
justice administration system at all levels, NICR 
ADR Centre is unique in that the NICN is the only 
court in Nigeria whose powers to promote 
dispute resolution through ADR mechanisms is 
accorded constitutional flavour. It is pursuant to 
this constitutional provision that the president 
of the Court, Hon. Justice B.A Adejumo, OFR, 
established the NICN ADR Centre followed by 
the coming into force of the NICN ADR Centre 
Instrument and Rules, 2015 (hereinafter “the 
Instrument” and “Rules” respectively) which 
are the relevant Rules and framework governing 
the operation of the Centre, in accordance with 
the power of the President of the Court to make 
rules of practice and procedure for the Court.

2. Dispute Resolution Mechanisms at  the NICN 
ADR Centre
The dispute resolution mechanisms at the NICN 
ADR Centre are basically Conciliation and 
Mediation. The NICN ADR Centre Instrument 
excludes Arbitration from its dispute resolution 
mechanisms. The instrument talks about 
Conciliation and Mediation but no mention is 
made of Arbitration. Article 4 of the said 
Instrument which encapsulates the mandates 
and functions of the Centre provides that:
“ The mandates and functions of the Alternative Dispute Resolution Centre shall among other things be the application of Mediation or Conciliation techniques in the settlement of disputes between or amongst parties.”
Article 4 (10) specifically provides that “for avoidance of doubt, the ADR officers (s) shall not in the course of mediation or conciliation impose his, or her or their personal opinion or view on the parties”.



w w w . h y b r i d s o l i c i t o r s . c o m 07

The effect of the above provision is an outright 
exclusion of arbitration from the mechanisms of 
the Centre. And to further buttress this point, 
Article 4 (11) makes a clear provision for 
mediation and conciliation as the only ADR 
mechanisms contemplated by the Instrument. 
It provides that the “Centre shall serve as a place of conciliation and mediation between parties and not as a Court.” The implication of this 
provision seems to be that the Centre shall not 
exhibit the attributes of a Court in the exercise 
of its functions. Thus, attributes such as 
imposing an award/decision on the parties, 
calling of witnesses and cross examination of 
same, admission of evidence etc, which  are all 
features of arbitration is prohibited.

3. Jurisdiction of the Centre
It is important to reiterate that the jurisdiction 
of the NICN ADR Centre is tied to matters over 
which the Court is conferred with jurisdiction in 
accordance with section (254) © (1). Thus the 
Centre cannot assume jurisdiction over matters 
not connected to Labour and employment.

4. Access to the ADR Centre
Article 4 (4) of the Instrument provides that 
matters may be referred to the Centre by the 
President of the Court, a Judge of the Court or 
by parties to the disputes. Anyone wishing to 
have a qualifying dispute mediated or 
conciliated by the Centre may also, without 
filing an action before the Court, apply to the 
President of the Court to refer the dispute to the 
Centre. Thus, parties may directly approach the 
Centre for mediation or conciliation even 
without necessarily filing an action in Court. 
Where the Centre is able to resolve the issues in 
dispute among the parties, the terms of 
settlement may be entered by the Court as the 
judgement of the Court and same may be 
enforced as such. Article 7 of the Instrument has 
a curious provision relating to professional fees 
of counsels appearing before the Centre. The 
provision provides that “Notwithstanding anything to the contrary contained in this instrument, the referral of a matter from the Court to the Centre shall be without prejudice to the payment of any professional fees agreed upon between the parties and their respective 

counsel.” While this provision is well 
intentioned as same seeks to guarantee the 
agreed fees of counsel in the event the matter is 
resolved by the Centre, it is debatable whether 
such provision should have been inserted in the 
Instrument. Professional fees is a private matter 
between the Counsel and his or her Client.

5. Prospects of Labour and Employment 
Arbitration in Nigeria
Alternative Dispute Resolution mechanisms 
including Arbitration is most suitable for 
resolution of labour and employment disputes. 
This is particularly so because of the peculiarity 
of labour and employment disputes and the 
centrality of industrial peace to sustainable 
productivity and national development. The 
tacit exclusion of arbitration from the ADR 
mechanisms of the Centre needs to be revisited. 
There appears to be no strong reason why 
labour and employment disputes should not be 
arbitrated especially in cases of class actions by 
a group of employees or high profile cases 
involving top company executives and big public 
quoted and multinational companies. While it is 
true that the parties, especially employees, may 
not be able to afford arbitrators fees, arbitration 
offers numerous added advantages over and 
above Mediation and Conciliation. 

The question of arbitrators' fees is a private 
matter between the arbitrators and the 
disputing parties and labour and employment 
matters certainly present a case for a 
generously discounted arbitrators' fees. Parties 
who desire employment arbitration and can 
afford to pay arbitrators should be able to 
approach the Centre for same.

6. Conclusion
The establishment of the NICN ADR Centre is a 
laudable development for the promotion of 
industrial peace and harmonious employment 
relations in Nigeria. The Centre will certainly 
promote a quicker and more efficient resolution 
of labour and employment disputes in the 
Country. The Court is however urged to amend 
the Instrument to accommodate arbitration 
thereby leaving the parties to choose ADR 
options or mechanisms considered most 
suitable for their matters.
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HYBRID SOLICITORS HOLDS ANNUAL 
LECTURE & LUNCHEON

INDUCTION

Hybrid Solicitors & Consult will hold its 
th5  Annual Lecture & Luncheon on 

thTuesday, 20  December, 2016 at Four 
Points by Sheraton, Victoria Island, 
Lagos. The theme for the 2016 lecture is 
“ M i t i g a t i n g  a n d  M a n a g i n g  
Redundanc ies  in  an  Economic  
Recession”. An exciting annual event, 
the Lecture brings together legal 
practitioners and other professionals, 
captains of industries and the 
academics.

Our Managing Partner, Mr. Bimbo 
Atilola, was inducted as a full member of 
the Chartered Institute of Personnel 

Management, Nigeria (CIPM) on the 
nd22 , September, 2016.

Yusuf Hammed joined the firm's Dispute 
Resolution Group as an Associate 
Counsel in November 2016. The firm 
wishes him a rewarding career in Hybrid 
Solicitors.

The firm's latest work, “Managing 
Expatriates in Employment: Legal, HR 
& Tax Perspectives” will be presented to 
the public during the firm's Annual 
Lecture & Luncheon coming up on the 

th20  December, 2016.

NEW HIRES

NEW PUBLICATION
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